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: The Honorable Jeff Landry, Attorney General
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FROM:

DATE:

RE:; EMERGENCY RULE: Special Supplemental Nutrition Program for WIC

In accordance with the provisions of the Administrative Procedure Act, (R.S. 49:950, et
seq.) and under the authority of R.S. 46:972, notice is hereby given that the Louisiana
Department of Health, Office of Public Health (LDH-OPH) is promulgating an
emergency rule to amend Title 48, Public Health General; Part V Preventive Health
Services; Subpart15. This action is being taken pursuant to the emergency rulemaking
authority granted by R.S. 40:4(A)(13) and in accordance with the intent of HCR 170 of
2014.

LDH finds it necessary to issue this emergency rule to ensure that the State of Louisiana
remains in compliance with applicable federal regulations of the United States
Department of Agriculture (USDA). Failure to timely adopt such amendments may
cause federal monetary sanctions to be imposed against the Louisiana WIC program. The
effective date of this emergency rule is October 1, 2016 and, unless terminated earlier, it
shall remain in effect for the maximum time period allowed under law. At this time, the
Louisiana WIC program intends to publish a Notice of Intent under regular rulemaking
procedures in the November 20, 2016 Louisiana Register.

Should you have any questions, please contact Beth Scalco, Assistant Secretary,
Louisiana Department of Health, at (225) 342-8093.

Interested persons may submit written comments to Bruce Boyea, Director, Bureau of
Nutrition Services, Office of Public Health, 1450 Poydras Street — Suite 1906, New
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Orleans, LA 70112, or faxed to (504) 568-8232. He is responsible for responding to
inquiries regarding this Emergency Rule.

Signed on theﬁﬁ* day of September, 2016, by:

REG:BS:ML:DG:BB:amr-g

Approved: %

RebekahE. Gee, MD, MPH, Secretary, LDH




Rebekah E. Gee MD, MPH

John Bel Edwards

GOVERNOR SECRETARY
State of Louigiana
Louisiana Department of Health
Office of Public Health
September 26, 2016
PROVIDER IMPACT STATEMENT
Prepared By, Title: Bruce Boyea Program/Unit: OPH Nutrition Services

Address: 1450 Poydras Street — Suite

lelephope: o0 ps 5000 1906, New Orleans, LA 70112

Special Supplemental Nutrition Program for Women, Infants and Children (WIC)
(LAC 48:V.4101, 4103, 4301,4303,4305,4307,4309,4501,4503,4505,4507,4509,4511,4513)

The proposed Rule should not have any known or foreseeable impact on providers as defined by
HCR 170 of 2014 Regular Legislative Session. Per HCR 170, "provider" means an organization
that provides services for individuals with developmental disabilities. In particular, there should

be no known or foreseeable effect on the;

1. Effect on the staffing level requirements or qualifications required to provide the

same level of service;

2. Total direct and indirect effect on the cost to the providers to provide the same

level of service; or

3. Overall effect on the ability of the provider to provide the same level of service.
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Department of Health
Office of Public Health

Special Supplemental Nutrition Program for Women, Infants and Children (WIC)
(LAC 48:V.4101, 4103, 4301,4303,4305,4307,4309,4501,4503,4505,4507,4509,4511,4513)

Under the authority of R.S. 46:972 and in accordance with the emergency rulemaking
provisions of R.S. 49:950 ef seq., the Administrative Procedure Act, notice is hereby given that
the Louisiana Department of Health, Office of Public Health (LDH-OPH), amends Subpart 15
[Supplemental Food Services for Women, Infants, and Children (WIC)] of Part V (Preventive
Health Services) of Title 48 (Public Health—General) of the Louisiana Administrative Code
(LAC). These amendments are necessary to ensure that the State of Louisiana remains in
compliance with applicable federal regulations of the United States Department of Agriculture
(USDA). Failure to timely adopt such amendments may cause federal monetary sanctions to be
imposed against the Louisiana WIC program. The effective date of this emergency rule is
October 1, 2016 and, unless terminated earlier, it shall remain in effect for the maximum time
period allowed under law. At this time, the Louisiana WIC program intends to publish a Notice
of Intent under regular rulemaking procedures in the November 20, 2016 Louisiana Register.

Title 48
Public Health—General
Part V. Preventive Health Services
Subpart 15. Special Supplemental Nutrition Program for Women, Infants and Children
(WIC)

Chapter 41. General Provisions
§4101. Purpose and Scope

A. The purpose of LAC 48:V.Subpart 15 is to adopt applicable and corresponding state
regulations enacted under the authority of the federal Secretary of Agriculture in order to
implement the federal Special Supplemental Nutrition Program for Women, Infants and Children
(WIC program) within the State of Louisiana. Section 17 of the Child Nutrition Act of 1966 (42
U.S.C. 1786), as amended, states in part that “Congress finds that substantial numbers of
pregnant, postpartum, and breastfeeding women, infants, and young children from families with
inadequate income are at special risk with respect to their physical and mental health by reason
of inadequate nutrition or health care, or both. It is, therefore, the purpose of the program to
provide supplemental foods and nutrition education, including breastfeeding promotion and
support, through any eligible local agency that applies for participation in the program. The
program shall serve as an adjunct to good health care, during critical times of growth and
development, to prevent the occurrence of health problems, including drug abuse, and improve
the health status of these persons." The program shall be supplementary to the Supplemental
Nutrition Assistance Program (SNAP); any program under which foods are distributed to needy
families in lieu of SNAP benefits; and, receipt of food or meals from soup kitchens, or shelters,
or other forms of emergency food assistance.



B. The Special Supplemental Nutrition Program for Women, Infants and Children (WIC), also
hereinafter known as “program” or “the program”, provides supplemental foods and nutrition
education, including breastfeeding promotion and support, for women, infants and children. It is
federally funded through the U.S. Department of Agriculture via cash grants to state agencies
which administer the program. The Louisiana Department of Health, Office of Public Health,
Center for Community and Preventive Health, Bureau of Nutrition Services, shall be responsible
for the administration of the program in Louisiana. Extensive regulations have been published
by the Food and Nutrition Service (FNS) of the U.S. Department of Agriculture in 7 CFR Part
246. Federal regulations stipulate participation requirements, length of certifications,
certification processes and standards, participant responsibilities and participant grievance rights.
If there is a conflict with any portion of LAC 48:V.Subpart 15 and 7 CFR Part 246, the
provisions of 7 CFR Part 246 shall supersede the provisions of LAC 48:V.Subpart 15.

C. The annual Louisiana WIC program state plan, including a comprehensive policy and
procedure manual, is available for review by any interested party at both of the Bureau of
Nutrition Services offices in Louisiana, as follows: Room 828, 628 North 4" Street, Baton
Rouge, Louisiana 70802 and Suite 1631 1450 Poydras Street, New Orleans, Louisiana 70112.

D. Asdescribed in 7 CFR Part 246, the agency is to provide supplemental foods and nutrition
education, including breastfeeding promotion and support, to categorically eligible participants
who are income eligible and found to be at nutritional risk. The program shall serve as an
adjunct to good health care during critical times of growth and development, in order to prevent
the occurrence of health problems, including drug and other harmful substance abuse, and to
improve the health status of these persons. The WIC state agency is responsible for providing
services to as many eligible participants as funding allows.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

§4103. Definitions

A.  The following words and terms are defined for the purposes of this Subpart and for all
contracts, guidelines, instructions, forms and other documents related hereto.

Above-50-Percent (A50) Vendors—vendors that derive more than 50 percent of their annual food
sales revenue from WIC food instruments, and new vendor applicants expected to meet this
criterion under guidelines approved by FNS. AS0 vendors are subject to payment limitations
that ensure that the prices of A50 vendors do not result in higher total food costs if program
participants transact their food instruments at A50 vendors rather than at non-A50 (“regular”)
vendors.

Administrative Review— a procedure by which a vendor may appeal an adverse action by the
state agency.

Applicants—pregnant women, breastfeeding women, postpartum women, infants, and children
who are applying to receive WIC benefits, and the breastfed infants of applicant breastfeeding



women. Applicants include individuals who are currently participating in the program but are re-
applying because their certification period is about to expire.

Authorized Supplemental Foods/WIC-Approved Foods—those supplemental foods authorized by
the state agency for issuance to participants.

Authorized WIC Vendor (Vendor)—a retail grocery store that has submitted a complete WIC
vendor application and any required supporting documentation, passed a pre-authorization on-
site review, completed a training program, signed a formal vendor agreement binding the vendor
to follow all WIC rules and policies upon authorization, and received a signed authorization
letter from the Louisiana WIC program. Only authorized WIC vendors may transact WIC food
instruments (FIs)/cash-value vouchers (CVVs).

Breastfeeding—the practice of feeding a mother's breastmilk to her infant(s) on an average
frequency of at least once a day.

Breastfeeding Women—women up to 1 year postpartum who are breastfeeding their infants.

Cash-Value Voucher (CVV)—a fixed-dollar amount check, voucher, electronic benefit transfer
(EBT) card or other document which is used by a participant to obtain authorized fruits and
vegetables.

Categorical Eligibility—persons who meet the definitions of pregnant women, breastfeeding
women, postpartum women, infants or children.

Certification—the implementation of criteria and procedures to assess and document each
applicant's eligibility for the program.

Change of Location—the move of a WIC vendor from one physical address to another address.

Change of Ownership—a change that results when all of the assets of the store are sold or
transferred to a new owner or business entity. This includes adding a new partner(s).

Children—persons who have had their first birthday but have not yet attained their fifth birthday.
Clinic—a facility where applicants are certified.
CMP——civil money penalty.

Competent Professional Authority—an individual on the staff of the local agency authorized to
determine nutritional risk and prescribe supplemental foods. The following persons are the only
persons the state agency may authorize to serve as a competent professional authority:
physicians, nutritionists (bachelor's or master's degree in nutritional sciences, community
nutrition, clinical nutrition, dietetics, public health nutrition or home economics with emphasis
in nutrition), dieticians, registered nurses, physician's assistants (certified by the National
Committee on Certification of Physician's Assistants or certified by the state medical certifying
authority), or state or local medically trained health officials. This definition also applies to an
individual who is not on the staff of the local agency but who is qualified to provide data upon



which nutritional risk determinations are made by a competent professional authority on the staff
of the local agency.

Competitive Price Criteria (CPC)—oprice level at or below which WIC-approved foods shall be
priced in order for a vendor applicant to be considered for authorization. The state agency
determines CPC for each WIC-approved food item based on shelf prices for vendors within each
peer group of regular vendors. CPC varies by vendor peer group. All vendors are subject to the
CPC at all times in order to ensure that vendors do not raise prices, subsequent to selection, to a
level that would make such vendors ineligible for authorization.

Confidentialify—in the context of the WIC program, not using or disclosing any confidential
applicant, participant or vendor information gathered as a result of participation in the WIC
program. Confidential applicant and participant information is any information about an
applicant or participant, whether it is obtained from the applicant or participant, another source,
or generated as a result of WIC application, certification, or participation, that individually
identifies an applicant or participant and/or family member(s). Applicant or participant
information is confidential, regardless of the original source. Vendors are required to keep
confidential the customer’s eligibility for and receipt of WIC benefits. Confidential vendor
information is any information about a vendor (whether it is obtained from the vendor or another
source) that individually identifies the vendor, except for vendor's name, address, telephone
number, web site/e-mail address, store type, and authorization status.

Corrective Action Plan (CAP)—any plan developed by the state agency, or by a vendor and
approved by the state agency, to correct deficiencies identified by the state agency in a vendor’s
compliance with WIC rules, regulations, policies, and/or procedures. Vendors shall implement
CAPs when required by the state agency. CAPs may include, but are not limited to,
requirements to provide store personnel or stock rotation training and/or to correct inappropriate
WIC FI/CVV processing procedures used by the vendor.

CSFP—the Commodity Supplemental Food Program administered by the U.S. Department of
Agriculture, authorized by section 4 of the Agriculture and Consumer Protection Act of 1973 [7
U.S.C. 1431(a)], as amended, and governed by 7 CFR Part 247.

Days—calendar days.

Disqualification—the act of ending the program participation of a participant, or authorized state
or local agency, whether as a punitive sanction or for administrative reasons and the act of
ending program participation of an authorized WIC vendor for violations of the vendor
agreement and/or federal or state rules, regulations or policy governing the WIC program.

Documentation—the presentation of written documents which substantiate oral, written, or
electronic statements made by an applicant or participant or a person applying on behalf of an
applicant or a vendor.

Drug—

a. beverage containing alcohol;



b. controlled substance (having the meaning given it in section 102 of the Controlled
Substances Act of 1970 (21 U.S.C. 802(6)), as amended; or

¢ controlled substance analogue (having the meaning given it in section 102 of the
Controlled Substances Act of 1970 [21 U.S.C. 802(32)], as amended.

Dual Participation—simultaneous participation in the program in more than one WIC clinic, or
participation in the program and in the CSFP during the same period of time.

Electronic Signature—an electronic sound, symbol, or process, attached to or associated with an
application or other record and executed and or adopted by a person with the intent to sign the
record.

Family—a group of related or nonrelated individuals who are living together as one economic
unit, except that residents of a homeless facility or an institution shall not all be considered as
members of a single family.

FNS—the Food and Nutrition Service of the U.S. Department of Agriculture.
Food Costs—the costs of supplemental foods, determined in accordance with 7 CFR §246.14(b).

Food Delivery System—the method used by state and local agencies to provide supplemental
foods to participants.

Food Instrument (FI)—a voucher, check, electronic benefits transfer (EBT) card, coupon or
other document that is used by a participant to obtain WIC-approved foods.

Food Package—WIC eligible food items listed on WIC food instruments in designated
quantities.

Food Sales—sales of all SNAP eligible foods intended for home preparation and consumption,
including meat, fish, and poultry; bread and cereal products; dairy products; and fruits and
vegetables. Food items such as condiments and spices, coffee, tea, cocoa, and carbonated and
noncarbonated drinks may be included in food sales when offered for sale along with foods in
the categories identified above. Food sales do not include sales of any items that cannot be
purchased with SNAP benefits, such as hot foods or food that will be eaten in the store.

Fraud and Abuse—conduct that violates WIC program rules, regulations, policies, and/or
procedures, including, but not limited to, those violations leading to disqualification, as identified
in the sanction schedule.

Full-Line Grocery Store—a retail food store/market (as defined under LAC 51:XXIII.101.A.)
that stocks, and has on hand at all times, at least:

a.) 5 varieties of cereal with 5 or more units of each variety;



b.) 3 varieties of bread or tortillas with 5 or more units of each variety;

c.) 4 varieties of fresh fruits with at least 5 units of each variety;

d.) 4 varieties of fresh vegetables with at least 5 units of each variety; and

e.) 4 varieties of fresh or frozen meat, poultry or fish with at least 5 units of each variety.
f.) 2 varieties of rice with 6 or more units of each variety

Health Services—ongoing, routine pediatric and obstetric care (such as infant and child care and
prenatal and postpartum examinations) or referral for treatment.

Homeless Facility—the following types of facilities which provide meal service:

a. a supervised publicly or privately operated shelter (including a welfare hotel or
congregate shelter) designed to provide temporary living accommodations;

b. a facility that provides a temporary residence for individuals intended to be
institutionalized; or

c. apublic or private place not designed for, or normally used as, a regular sleeping
accommodation for human beings.

Homeless Individual—a woman, infant or child:
a. who lacks a fixed and regular nighttime residence; or
b. whose primary nighttime residence is:
1. a supervised publicly or privately operated shelter (including a welfare hotel, a

congregate shelter, or a shelter for victims of domestic violence) designated to provide temporary
living accommodation;

2 an institution that provides a temporary residence for individuals intended to be
institutionalized;
3. a temporary accommodation of not more than 365 days in the residence of

another individual; or

4, a public or private place not designed for, or ordinarily used as, a regular sleeping
accommodation for human beings.

Incentive Items/Incentives—any goods or services provided as inducements to shop in a grocery
store or recruit customers.



Infant Formula—a food that meets the definition of an infant formula in section 2010of the
Federal Food, Drug, and Cosmetic Act of 1938 (21 U.S.C. 321(z)), as amended, and that meets
the requirements for an infant formula under section 412 of the Federal Food, Drug, and
Cosmetic Act of 1938 (21 U.S.C. 350a), as amended, and the regulations at 21 CFR Parts 106
and 107.

Institution—any residential accommodation which provides meal service, except private
residences and homeless facilities.

Infants—opersons under 1 year of age.

Judicial Review—the procedure by which a vendor may appeal a decision rendered at an
administrative review, or a participant may appeal a decision rendered at a fair hearing.

Local Agency—A public or private, nonprofit or human service agency which provides health
services, either directly or through contract, in accordance with 7 CFR §246.5.

Maximum Allowable Reimbursement Level (MARL)—the highest reimbursement amount for
each FI for each peer group that the state agency may pay. The state agency determines a MARL
for every WIC FI. Any FI that is submitted with a price higher than MARL shall be reduced
through the Automated Clearing House (ACH) process.

Migrant Farmworker—an individual whose principal employment is in agriculture on a seasonal
basis, who has been so employed within the last 24 months, and who establishes, for the
purposes of such employment, a temporary abode.

Non A50 Vendors—see Regular Vendors (Non-A50).

Nonprofit Agency—a private agency which is exempt from federal income tax under the Internal
Revenue Code of 1954, (Title 26 of the U.S.C.), as amended.

Nutrition Education—individual and group sessions and the provision of materials that are
designed to improve health status and achieve positive change in dietary and physical activity
habits, and that emphasize the relationship between nutrition, physical activity, and health, all in
keeping with the personal and cultural preferences of the individual.

Nutritional Risk—

a. detrimental abnormal nutritional conditions detectable by biochemical or
anthropometric measurements;

b.  other documented nutritionally related medical conditions;

c. dietary deficiencies that impair or endanger health;

d.  conditions that directly affect the nutritional health of a person, including alcoholism or
drug abuse; or

e. conditions that predispose persons to inadequate nutritional patterns or nutritionally
related medical conditions, including, but not limited to, homelessness and migrancy.



Other Harmful Substances—other substances such as tobacco, prescription drugs and over-the-
counter medications that can be harmful to the health of the WIC population, especially the
pregnant woman and her fetus.

Participant Access—the ability of a WIC participant to adequately access WIC-approved foods
through the state agency’s selection and authorization of an appropriate number and distribution
of vendors consistent with ensuring effective state agency management, oversight, and review of
its authorized vendors. The state agency has established participant access criteria in accordance
with WIC regulations at 7 CFR Part 246.

Participant Violation—any intentional or unintentional action of a participant, caregiver or a
proxy that violates federal or state statutes, regulations, policies or procedures governing the
program.

Participants—pregnant women, breastfeeding women, postpartum women, infants and children
up to their fifth birthday who are currently enrolled in the WIC program and are receiving
supplemental foods under the program, and the breastfed infants of participant breastfeeding
women.

Participation—the sum of the number of:

a.  persons who received supplemental foods or food instruments during the reporting
period;

b.  infants who did not receive supplemental foods or food instruments but whose
breastfeeding mother received supplemental foods or food instruments during the report period;
and

c.  breastfeeding women who did not receive supplemental foods or food instruments but
whose infant received supplemental foods or food instruments during the report period.

Peer Group—a group of vendors that is based on common characteristics or criteria that affect
food prices. Vendors are grouped for management and cost containment purposes including, but
not limited to, establishing and applying appropriate competitive price criteria (CPC) and
MARLSs to vendors.

Postpartum Women—usually, women up to 6 months after termination of pregnancy; however,
this term shall also be apply to breastfeeding women up to 1 year after termination of pregnancy.

Pregnant Women—women determined to have one or more embryos or fetuses in utero.

Price Adjustment—an adjustment made by the state agency, in accordance with the vendor
agreement, to the purchase price on a food instrument after it has been submitted by a vendor for
redemption. Price adjustments are made to ensure that the payment to the vendor for the food
instrument complies with the state agency's price limitations.



Program—WIC (unless the context in which this word is used in this Subpart clearly indicates
otherwise).

Proxy—any person designated by a woman participant, or by a parent or caretaker of an infant or
child participant, to obtain and transact FIs and CVVs and/ or to obtain WIC-approved foods on
behalf of a participant. The proxy shall be designated consistent with the state agency's
procedures established pursuant to 7 CFR §246.12(r)(1). Parents or caretakers applying on
behalf of child and infant participants are not proxies.

Regular Vendors (Non-AS50)—vendors that do not meet the above-50-percent (A50) vendor’s
criterion, as defined elsewhere in this Subsection.

Reimbursement—the payment received by vendors after completing the routine process of
depositing an FI or CVV into the banking system and the payment that may be received through
the procedure an authorized vendor may use to request payment from the state agency when an F1
or CVV has been refused by the bank or state agency. The state agency only reimburses vendors
up to the applicable maximum allowable reimbursement level (MARL) for valid FIs and CVVs.

Sanctions—actions taken by the state agency when an authorized vendor fails to comply with
WIC program rules, regulations, policies and/or procedures. Actions include, but are not limited
to, CAPs, training requirements, termination of agreements, disqualifications or civil money
penalties (CMPs), and fines.

Secretary—the Secretary of the United States Department of Agriculture.

Sign or Signature—a handwritten signature on paper or an electronic signature. If the state
agency chooses to use electronic signatures, the state agency shall ensure the reliability and
integrity of the technology used and the security and confidentiality of electronic signatures
collected in accordance with sound management practices, and applicable Federal law and
policy, and the confidentiality provisions at 7 CFR §246.26.

State—the State of Louisiana.

State Agency—the State of Louisiana, Louisiana Department of Health, Office of Public Health,
Center for Community and Preventive Health.

State Plan—a plan of program operation and administration that describes the manner in which
the state agency intends to implement and operate all aspects of program administration within
its jurisdiction in accordance with 7 CFR §246.4.

Supplemental Foods—those foods containing nutrients determined by nutritional research to be
lacking in the diets of pregnant, breastfeeding and postpartum women, infants, and children, and
foods that promote the health of the population served by the WIC program as indicated by
relevant nutrition science, public health concerns, and cultural eating patterns, as prescribed by
the Secretary in 7 CFR §246.10.



Supplemental Nutrition Assistance Program (SNAP)—the program authorized by the Food and
Nutrition Act of 2008 (7 U.S.C. 2011, et. seq.), in which eligible households receive benefits that
can be used to purchase food items from authorized retail stores and farmers' markets (formerly
known as the Food Stamp Program).

Termination—the ending of a vendor agreement by the state agency for administrative reasons.
USDA—the United States Department of Agriculture.

Vendor—a sole proprietorship, partnership, cooperative association, corporation, or other
business entity operating one or more stores authorized by the state agency to provide authorized
supplemental foods to participants under a retail food delivery system. Each store operated by a
business entity constitutes a separate vendor and shall be authorized separately from other stores
operated by the business entity. Each store shall have a single, fixed location, except when the
authorization of mobile stores is necessary to meet the special needs described in the state
agency's state plan in accordance with 7 CFR §246.4(a)(14)(xiv).

Vendor Agreement—a document that is a legally binding agreement between an authorized
vendor and the WIC program.

Vendor Authorization—the process by which the state agency assesses, selects, and enters into
agreements with stores that apply or subsequently reapply to be authorized as vendors.

Vendor Limiting Criteria—criteria established by the state agency to determine the maximum
number and distribution of vendors it authorizes pursuant to 7 CFR §246.12(g)(2).

Vendor Number—a distinctive five digit number assigned to each authorized vendor.

Vendor Overcharge—any intentional or unintentional charge for supplemental foods to the state
agency for more than is permitted under the vendor agreement. It is not a vendor overcharge
when a vendor submits a food instrument for redemption in accordance with the vendor
agreement and the state agency makes a price adjustment to the food instrument.

Vendor Portal—a web-based application maintained by the state agency that serves as the
primary point of contact for all Louisiana vendors and contains the WIC vendor price reporting
system.

Vendor Selection Criteria—the criteria established by the state agency to select individual
vendors for authorization consistent with the requirements in 7 CFR §246.12(g)(3) and (g)(4)
and found in Section 4503 of this Subpart.

Vendor Violation—any intentional or unintentional action of a vendor's current owners, officers,
managers, agents, or employees (with or without the knowledge of management) that violates the
vendor agreement or federal or state statutes, regulations, policies, or procedures governing the
program.



WIC—WIC program.

WIC-Approved Foods (Authorized Supplemental Foods)—those supplemental foods authorized
by the state agency for issuance to participants.

WIC Program—the Special Supplemental Nutrition Program for Women, Infants and Children
authorized by section 17 of the Child Nutrition Act of 1966 (42 U.S.C. 1786), as amended.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health Office of Public Health, LR 14:868 (December 1988), amended by the Department of
Health, Office of Public Health, LR 42:

Chapter 43.  Participant Eligibility

§4301. Integration with Health Services

A. To lend administrative efficiency and participant convenience to the certification process,
whenever possible, program intake procedures shall be combined with intake procedures for
other health programs or services administered by the state and local agencies. Such merging
may include verification procedures, certification interviews, and income computations. Local
agencies shall maintain and make available for distribution to all pregnant, postpartum, and
breastfeeding women, and to parents or caretakers of infants and children, any of whom are
applying for and participating in the program, a list of local counseling and treatment resources
for drug and other harmful substance abuse.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

§4303. Eligibility Criteria
A. To be certified as eligible for the WIC program, applicants shall:
1. reside within the jurisdiction of the state, however, length of residency is not an eligibility

requirement;
2. meet the income requirement as described in Subsection B of this Section; and

3. meet nutritional risk criteria as described in Subparagraph “d.” (priority IV) of Paragraph
3 of Subsection C of this Section and in the state plan.

B. Income Criteria and Income Eligibility Determination

1. Income criteria for the program is established at 185 percent of poverty level as issued
annually by the Louisiana Department of Health, Office of Public Health, Bureau of Nutrition
Services. This shall have an effective date of no later than July 1* annually.

2. The state agency shall ensure that WIC clinics and local agencies determine income
through the use of a clear and simple application form provided or approved by the state agency.
Routine verification of income and/or a random selection to verify participant income is at the



discretion of the state agency. Documentation of an applicant's participation in other agency-
administered programs which routinely verify income, such as Medicaid, Supplemental Nutrition
Assistance Program (SNAP) or Temporary Assistance for Needy Families (TANF) may be
accepted provided those programs have income guidelines at or below the WIC program
guidelines.

C. Nutritional Risk. A competent professional authority shall determine if a participant is at
nutritional risk through a medical and/or nutritional assessment. This determination may be
based on referral data by an applicant or participant’s medical provider.

1. Determination of nutritional risk. At a minimum, height or length and weight of the
participant shall be measured, and a hematological test for anemia such as a hemoglobin,
hematocrit or free erythrocyte protoporphyrin test shall be performed. However, such tests are
not required for infants under 9 months of age.

2. Appropriate nutritional risk codes, as specified in the state plan and as summarized in
Paragraph 3 of this Subsection, shall be documented at each certification/recertification visit.

3. Nutritional Risk Priority System. The state agency shall, in the event that statewide
participation has reached the maximum level, fill vacancies according to the federally mandated
priority system. In the event a priority level must be partially closed, subpriorities are described
in the state plan as approved by USDA. Priority levels are identified as follows:

a. Priority I consists of pregnant women, breastfeeding women and infants at nutritional
risk as demonstrated by hematological or anthropometric measurements, or other documented
nutritionally related medical conditions which demonstrate the need for supplemental foods.

b. Priority II consists of (except those infants who qualify for Priority I) infant up to 6
months of age born of women who participated in the program during pregnancy, and infants up
to 6 months of age born of women who were not program participants during pregnancy but
whose medical records document that they were at nutritional risk during pregnancy due to
nutritional conditions detectable by biochemical or anthropometric measurements or other
documented nutritionally related medical conditions which demonstrated the person's need for
supplemental foods.

c. Priority I1I consists of children at nutritional risk as demonstrated by hematological or
anthropometric measurements or other documented medical conditions which demonstrate the
child's need for supplemental foods.

d. Priority IV consists of pregnant women, breastfeeding women, and infants at nutritional
risk because of an inadequate dietary pattern.

e. Priority V consists of children at nutritional risk because of an inadequate dietary
pattern.

f. Priority VI consists of postpartum women at nutritional risk.

g. Priority VII consists of individuals certified for WIC solely due to homelessness or
migrancy and, at state agency option, previously certified participants who might regress in
nutritional status without continued provision of supplemental foods.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.



HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health Office of Public Health, LR 14:868 (December 1988), amended by the Department of
Health, Office of Public Health, LR 42:

§4305. Timeframes for Processing Applicants
A. When the WIC clinic or local agency is not serving its maximum caseload, the local agency
shall accept applications, make eligibility determinations, notify the applicants of the decisions
made and, if the applicants are to be enrolled, issue food, cash-value vouchers or food
instruments. All of these actions shall be accomplished within the timeframes set forth below.
1. The processing timeframes shall begin when the individual visits the local agency during
clinic office hours to make an oral or written request for benefits.

2. Special nutritional risk applicants shall be notified of their eligibility or ineligibility
within 10 days of the date of the first request for program benefits; except that state agencies
may provide an extension of the notification period to a maximum of 15 days for those local
agencies which make written request, including a justification of the need for an extension. The
state agency shall establish criteria for identifying categories of persons at special nutritional risk
who require expedited services. At a minimum, however, these categories shall include pregnant
women eligible as Priority I participants, and migrant farmworkers and their family members
who soon plan to leave the jurisdiction of the local agency.

3. All other applicants shall be notified of their eligibility or ineligibility within 20 days of
the first date of the request for program benefits.

4. Each WIC clinic or local agency using a retail purchase system shall issue a food
instrument(s) and if applicable a cash-value voucher(s) to the participant at the same time as
notification of certification. Such food instrument(s) and cash-value voucher(s) shall provide
benefits for the current month or the remaining portion thereof and shall be redeemable
immediately upon receipt by the participant. Local agencies may mail the initial food
instrument(s) and, if applicable, cash-value voucher(s) with the notification of certification to
those participants who meet the criteria for the receipt of food instruments through the mail, as
provided in 7 CFR §246.12(r)(4).

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

§4307. Certification Periods

A. Program benefits shall be based upon certifications established in accordance with the
following timeframes:

1. Pregnant women shall be certified for the duration of their pregnancy and for up to 6
weeks postpartum.

2. Postpartum women shall be certified for up to 6 months postpartum.



3.  Breastfeeding women shall be certified at intervals of approximately 6 months and
ending with the breastfed infant's first birthday.

4.  Infants shall be certified up until their first birthday.

5. Children shall be certified at intervals of approximately 6 months and ending with the
end of the month in which a child reaches its fifth birthday.

B. Upon request, participants shall receive verification of certification when transferring to
another WIC program out of state.

C. If the nutritional risk determination is based on data taken before the time of entrance into
the Program, the certification period for breastfeeding women and children shall be based upon
the date when the data was first taken.

D. Participants receiving Program benefits may be disqualified during a certification period
for the following reasons.

1. Participant violation including, but not limited to, intentionally making false or
misleading statements or intentionally misrepresenting, concealing, or withholding facts to
obtain benefits; exchanging CVVs, Fls, or WIC-approved foods for cash, credit, non-food items,
or unauthorized food items, including WIC-approved foods in excess of those listed on the
participant’s FI; threatening to harm or physically harming vendor staff; or making a written,
electronic, or verbal offer to sell WIC benefits, including WIC-approved foods, Fls, CVVs,
and/or EBT cards, or allowing someone else to do so.

2. If the state agency experiences funding shortages, it may be necessary to discontinue
program benefits to a number of certified and participating participants. The state agency shall
not enroll new participants during the period when currently participating participants, those who
have received benefits during a current certification, are denied remaining benefits.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

§4309. Participant Rights and Responsibilities/Notification/Fair Hearing

A. Participant Rights and Responsibilities. All applicants shall read or have read to them
the programs’ rights and responsibilities statement, including the restriction of dual participation
in the program or between the program and CSFP. After reviewing the statement, all applicants
shall sign attesting to have reviewed the statement.

B. Notification of Ineligibility. Participants found ineligible during a certification period shall
be advised in writing of the ineligibility, the reasons for the ineligibility and of the right to a fair
hearing.

C. Notification of Disqualification. Participants who are about to be disqualified from
program participation during a certification period shall be advised in writing not less than 15
days before the effective date of disqualification, of the reasons for the disqualification and the
right to a fair hearing.



D. Fair Hearing Procedures for Participants. The state agency provides a hearing procedure
through which any individual may appeal, within 60 days of the date of notification by the state
agency, an action which results in the denial of participation or the disqualification from the
program.

1. The hearing process is governed by the procedures set forth in the Administrative
Procedure Act, R.S. 49:950, ef seq., and as mandated by federal regulations, 7 CFR Part 246.

2. The state agency shall not summarily deny or dismiss an appeal unless:

a. the request is withdrawn in writing by the appellant or legal representative of the
appellant;

b. the appellant or legal representative fails, without good cause, to appear at the
scheduled hearing; or

c. the appellant has been denied participation by a previous decision following a hearing
and does not allege in the request for appeal that circumstances relevant to program eligibility
have changed in such a way as to justify a new hearing.

3. The state agency shall continue program benefits for a participant whose participation has
been terminated during a certification period if a request for an appeal is received within the 15
days advance notification of disqualification. Benefits shall continue until the hearing officer
reaches a decision or the certification period expires, whichever occurs first. Applicants who are
denied benefits at initial certification or because of the expiration of their certification may
appeal the denial, but shall not receive benefits while pending the hearing and decision of the
hearing officer.

4. A participant or representative may appeal the fair hearing decision through judicial
review as provided for in the Louisiana Administrative Procedure Act.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources,
Office of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the
Department of Health, Office of Public Health, LR 42:

Chapter 45. Vendor Selection, Participation and Sanctions
§4501. Reserved.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), repealed by the Department of

Health, Office of Public Health, LR 42:

§4503. Vendor Selection Criteria

A. As outlined in the Federal Register, 7 CFR Part 246, the state agency has the responsibility
to maximize the use of available funds by providing supplemental foods to participants at the
most reasonable prices and to have an agreement with enough vendors to ensure adequate
participant access. The state agency reserves the right to implement limiting criteria on vendors
statewide by peer group in order to meet this responsibility. If the state agency elects to



implement such limiting criteria, the criteria shall be made available to all vendors and applied

equally to all vendors within peer groups.
B.  Vendor Selection Criteria. In order to be eligible to participate in the Louisiana WIC

program, the applicant vendor and/or authorized vendors shall:

1. submit a complete and notarized application, including any required supporting
documentation, to the WIC state agency within applicable timeframes set by the WIC state
agency;

2. be currently authorized and participating in the USDA Supplemental Nutrition

Assistance Program (SNAP) and cannot have received a SNAP Civil Money Penalty (CMP) for
which the disqualification period, if it had been imposed, would not yet have expired,;

3. have a grocery class permit to operate issued under the Bureau of Sanitarian Services of
the Office of Public Health for the current state fiscal year;

4. maintain the establishment in a clean, orderly and safe condition, with no current
sanctions for violations of the Louisiana State Sanitary Code (LAC 51), the International
Plumbing Code as amended by the Louisiana State Uniform Construction Code Council (LAC
17:1.111), or local health code ordinances;

5. be open a minimum of 6 days, and at least 48 hours, per week;

6. have prices that are competitive with other vendors in the vendor’s state agency
designated peer group, as determined by the state agency’s competitive price criteria (CPC).
Applying vendors, whose prices are higher than the CPC applicable to their peer groups, shall be
informed and given one opportunity to lower their prices to meet the CPC;

7. display prices for WIC-approved foods on the foods or on the shelves/display area in
immediate proximity to the foods;

8. stock and maintain sufficient quantities and varieties of all WIC-approved foods in
accordance with Louisiana WIC’s minimum stock requirements, which can be found in the
minimum stock requirements section of the vendor guide;

9. purchase infant formula only from vendors included on Louisiana WIC’s list of infant
formula manufacturers registered with the Food and Drug Administration (FDA) that provide
infant formula, and licensed infant formula wholesalers, distributors ,and retailers. This list can
be found at http://new.dhh.louisiana.gov/index.cfm/newsroom/detail/2328.

10. not have been denied WIC authorization or had a prior WIC authorization terminated by
the state agency within the past year for any reason other than the expiration of the vendor
agreement, store closing, or store relocation;

11. ensure that the vendor, vendor applicant or any of the vendor’s or vendor applicant’s
current owners, officers, or managers shall not have been formerly employed by any vendor that
was disqualified from any USDA food program within the prior six years;

12.  ensure that the vendor, vendor applicant or any of the vendor’s or vendor applicant’s
current owners, officers, or managers shall not have been convicted of any felony within the
prior six years;



13.  ensure that the vendor, vendor applicant or any of the vendor’s or vendor applicant’s
current owners, officers, or managers shall not have been convicted of any federal, state or local
tax violations within the prior six years;

14.  ensure that the vendor, vendor applicant or any of the vendor’s or vendor applicant’s
current owners, officers, or managers shall not have a civil judgment entered against them within
the prior six years for any activity indicating a lack of business integrity (including but not
limited to fraud, antitrust violations, embezzlement, theft, forgery, bribery, falsification or
destruction of records, making false statements, receiving stolen property, making false claims,
and obstruction of justice);

15 be in good standing with no unpaid or overdue balances owed to the Louisiana WIC
program;

16. not have had any WIC vendor agreement terminated due to false or inaccurate
information provided to the WIC program within the past 6 years;

17. have access to a computer, with internet access, and shall have an e-mail account that can
be used to send messages to and receive messages from the Louisiana WIC program, and shall be
able to download and upload electronic documents sent/received via email or posted/requested
on the vendor portal or any other online application used by the WIC program;

18. utilize a cash register system that performs split tender transactions and produces
itemized receipts showing date of purchase, items purchased, price of items purchased, and the
total sale amount, at a minimum;

19.redeem or expect to redeem at least SOWIC FIs per month;

20. agree to be placed in a vendor peer group with other above-50-perecent vendors when
deriving or expecting to derive more than 50 percent of their annual food sales revenue from
WIC FI transactions. Vendors within this peer group shall maintain WIC-approved food prices at
a level such that the average payments per FI for above-50-percent vendors does not exceed
average payments per FI to regular vendors;

21. agree to neither provide nor advertise nor indicate an intent to provide customers with
any incentive items, when deriving or expecting to derive more than 50 percent of their annual
food sales revenue from WIC FI transactions. The state agency shall make a determination on
what constitutes a violation of the intent of the previous sentence; however, incentive items
definitively prohibited include, but are not necessary limited to:

a. services which result in a conflict of interest or the appearance of such conflict for the
above-50-percent vendor, such as assistance with applying for WIC benefits;

b. lottery tickets at no charge or below face value;
c. cash gifts in any amount for any reason;

d. anything made available in a public area as a complimentary gift which may be
consumed or taken without charge;

e. food, merchandise or services of any value provided to the customer;



f.  food, merchandise sold to customers below cost, or services purchased by customers
below fair market value;

g. any kind of incentive item which incurs a liability for the WIC program; and

h. any kind of incentive item which violates any federal, state, or local law or
regulations;

22. not derive or expect to derive more than 50 percent of annual food sales revenue from
WIC FI transactions; and

23.be a full-line grocery store, as defined by the state agency. The Louisiana WIC definition
of a full-line grocery store can be found in Section 4103 of this Subpart.

C. After authorization, all WIC vendors shall continue to meet the criteria of this Section,
and any changes thereto, at all times. A WIC vendor found to be out of compliance with the WIC
regulations, vendor agreement, or WIC vendor selection criteria, at any time during the
authorization period is subject to termination of the WIC authorization and vendor agreement and
possible disqualification. Disqualification from WIC may result in disqualification from the
Supplemental Nutrition Assistance Program (SNAP) and such SNAP disqualification is not subject
to administrative or judicial review under the SNAP.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources,
Office of Preventive Health Services, LR 13:246 (April 1987), amended by the Department of
Health, Office of Public Health, LR 42:

§4505. Agreement

A. The authorized vendor shall sign and agree to the conditions enumerated and/or referenced
in the WIC vendor application and vendor agreement.

B. The authorized vendor shall accept state agency adjustments to WIC FI and CVV claims
for reimbursement. The state agency may make adjustments to ensure that payments to the
authorized vendor do not exceed the maximum allowable reimbursement level for the vendor’s
assigned peer group.

C. No request for reimbursement submitted by the vendor shall be paid by the state agency
unless the claim is in accordance with the terms of the vendor agreement.

D. Unauthorized vendors that accept FIs or CVVs may be held liable for repayment of any
funds received.

E.  Terms of Agreement. An agreement shall be for a period not exceeding 3 years. The
agreement is null and void if ownership changes. Neither party has an obligation to renew the
agreement. Fifteen days written notice shall be given prior to the expiration of an agreement.
Expiration of an agreement is not subject to appeal.

F.  Termination of Agreement. The agreement may be terminated by 15 days written notice
to the other party or by the mutual agreement to terminate of both parties. The 15 days written
notice does not apply when the state agency terminates the agreement or disqualifies a vendor as
a result of violation(s) of the terms of the agreement.



1. The state agency shall terminate an authorized vendor agreement for failure of the
vendor to meet the selection criteria found in Section 4503B of this Subpart

2. The state agency shall immediately terminate the agreement if it determines that the
vendor has provided false information in connection with its application for authorization.
Violations of the WIC program regulations shall result in termination of the agreement,
disqualification, and/or possible referral for criminal prosecution.

G. A vendor may be subject to announced and unannounced monitoring visits and inventory
audits by authorized personnel to determine compliance with the vendor agreement and/or
federal or state rules, regulations or policy governing the WIC program.

H. WIC vendors agree to provide any records requested by authorized parties pursuant to their
vendor agreement by established due dates.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

§4507. Reimbursement of Altered or Bank Rejected Food Instruments or Cash-Value
Vouchers
A. If a vendor has a FI or CVV that has been rejected or has had the payment amount

adjusted by the Louisiana WIC contracted bank and the vendor feels that the rejection or
adjustment was made in error, the vendor may request reimbursement from the state agency.

B. The vendor shall submit to the state agency, in a format specified by the state agency, any
bank rejected Fls or CVVs within 60 days from the last day of the valid period. Any Fls or
CVVs submitted thereafter shall not be considered.

C. .Indetermining whether or not to reimburse vendors for FI(s) or CVV(s) rejected by the bank
due to errors on the vendors' part, the state agency may consider the following criteria in making
its determination:

1. the prior record of the same repeated errors;
2. the vendor's reported food costs versus the amount requested for reimbursement; and
3. the level of documented inventory on hand.

D.Vendors shall be notified of adverse reimbursement decisions.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department of
Health, Office of Public Health, LR 42:

§4509. Vendor Sanctions for Violations
A. Federal Mandatory Vendor Sanctions.



1. The state agency shall permanently disqualify a vendor convicted of trafficking in
food instruments (FIs) or cash value vouchers (CVVs) or selling firearms, ammunition,
explosives, or controlled substances (as defined in section 102 of the Controlled Substances Act
of 1970 (21 U.S.C. 802), as amended) in exchange for FIs or CVVs.

2. The state agency shall disqualify a vendor for 6 years for:
a. one incidence of buying or selling a WIC FI or CVV for cash (trafficking); or

b. one incidence of selling firearms, ammunition, explosives, or controlled substances as
defined in 21 U.S.C. 802, as amended, in exchange for a WIC FI or CVV;

3. The state agency shall disqualify a vendor for 3 years for:

a. one incidence of the sale of alcohol, alcoholic beverages, or tobacco products in
exchange for a WIC Fl or CVV;

b. a pattern of claiming reimbursement for the sale of an amount of a specific
supplemental food item that exceeds the store’s documented inventory of that supplemental food
item for a specific period of time;

c. a pattern of vendor overcharges;

d. a pattern of receiving, transacting and/or redeeming FIs or CVVs outside of authorized
channels, including the use of an unauthorized vendor and/or an unauthorized person;

e. a pattern of charging for supplemental foods not received by the participant; or

f. a pattern of providing credit or non-food items (not including alcohol, alcoholic
beverages, tobacco products, cash, firearms, ammunition, explosives, or controlled substances as
defined in 21 U.S.C. 802, as amended) in exchange for Fls or CVVs.

4. The state agency shall disqualify a vendor for 1 year for if:

a. a pattern of providing unauthorized food items in exchange for FIs or CVVs,
including charging for supplemental foods provided in excess of those listed on the FI; or

b. a pattern of an above-50-percent vendor providing prohibited incentive items to
participants as set forth in federal regulations at 7 CFR 246.12(g)(3)(iv).

B.  Second Federal Mandatory Vendor Sanction. When a vendor that has previously been
assessed a sanction for any of the federal mandatory vendor sanctions and then receives a second
sanction for any of the federal mandatory vendor sanctions, the state agency shall double the
second sanction. The total amount assessed in civil money penalties (CMPs) for a second sanction
may not exceed the maximum limits allowed under federal regulations.

C.  Third or Subsequent Federal Mandatory Vendor Sanction. When a vendor who
previously has been assessed two or more sanctions for any of the federal mandatory vendor
sanctions and then receives another sanction for any of the federal mandatory vendor sanctions,
the state agency shall double the third sanction and all subsequent sanctions. The state agency
may not impose a Civil Money Penalty (CMP) in lieu of disqualification for third or subsequent
sanctions for federal mandatory vendor sanctions.



10 State Agency Vendor Sanctions. The state agency identifies violations contained in
Paragraphs 1 through 7 and 9 of this Subsection as actions subject to a corrective action plan for
an initial violation. Corrective action plans shall be implemented in full by vendors when
required by the state agency and can include, but are not limited to, store employee training,
stock rotation training, and/or training on WIC FI/CVV processing procedures. If the vendor
fails to implement a corrective action plan for failure to adhere to selection criteria, the state
agency shall terminate the vendor agreement. The state agency may disqualify a vendor from
participation in WIC for 1 year for a pattern of any of the following state agency violations:

1. providing cash for returned WIC-approved foods purchased with WIC FIs/CVVs;

2. failing to comply with FI and CVV processing and redemption procedures;

3. stocking or selling WIC-approved foods that are expired or otherwise not fresh, as
determined by the state agency;

4. failing to participate in and complete training, as scheduled and required by the state
agency;

5. failing to maintain or provide the state agency with required information by the
due date identified by the state agency;

6. failing to notify the state agency of instances in which a participant or proxy has
failed to comply with WIC program requirements;

7. failing to provide to WIC participants or proxies the same courtesies as offered to
other customers;

8. failing to implement a corrective action plan imposed by the state agency; or

9. failing to adhere to any other requirements of the vendor agreement or vendor
guide except those for which a longer disqualification period is required as specifically
identified within Subsection A.—A.2.f. of this Section.

E.  Civil Money Penalty. Except where prohibited by federal regulation or in those cases of
permanent vendor disqualification pursuant to the application of Subsection A. of this Section, if
the state agency determines in its sole discretion that disqualification of the authorized vendor
would result in inadequate participant access, the state agency shall impose a civil money penalty
(CMP) in lieu of disqualification. Such CMP shall be calculated in accordance with federal
regulations. If a vendor does not pay the CMP, only partially pays the CMP, or fails to make
timely payment of the CMP in lieu of disqualification, the state agency shall disqualify the
vendor for the length of the disqualification corresponding to the violation for which the CMP
was assessed.

F.  Recoupment of Excess Payment. The state agency shall recoup excess payments made to
the authorized vendor resulting from the vendor’s violation of the vendor agreement.

G. SNAP Disqualification. The state agency shall disqualify from the WIC program a
vendor who is disqualified from SNAP. The disqualification shall be for the same length of time



as SNAP disqualification, may begin at a later date than SNAP disqualification, and is not
subject to administrative or judicial review under the WIC program.

H. SNAP CMP. The state agency shall disqualify a vendor who receives a CMP for
hardship by SNAP. The length of such disqualification shall correspond to the period for which
the vendor would otherwise have been disqualified in SNAP.

L. Mandatory Sanction by another WIC State Agency. The state agency shall disqualify a
vendor that has been disqualified or assessed a CMP in lieu of disqualification by another WIC
state agency for a federal mandatory vendor sanction under the provisions of Subsection
A.1.-A.3.b of this Section. The length of the disqualification shall be for the same length of time
as the disqualification by the other WIC state agency or, in the case of a CMP in lieu of
disqualification assessed by the other WIC state agency, for the same length of time for which
the vendor would otherwise have been disqualified. The disqualification may begin at a later date
than the sanction imposed by the other WIC state agency.

J. Voluntary Withdrawal Not Accepted. Voluntary withdrawal of a vendor and non-
renewal of the vendor agreement as alternatives to WIC disqualifications shall not be accepted,
and the disqualification shall be entered on the record.

K Comprehensive Inclusion of Violations of Vendor Document Requirements (including
the WIC vendor guide and the WIC vendor agreement which is not covered elsewhere in this
Section). Vendor sanctions for violations of vendor document requirements (including the WIC
vendor guide and the WIC vendor agreement not covered elsewhere in this Section) may result in
termination or disqualification, following provision to the vendor of reasonable notice and
opportunity to correct, where permitted by WIC regulations. Violations may give rise to the state
agency’s assessment of vendor claims, fines, and penalties. Termination of the vendor agreement
does not relieve the vendor of the obligation to pay such assessments.

L.  State Agency Actions. The state agency shall determine the action to be taken whenever
vendor fraud, abuse, or administrative violations are discovered. If the state agency determines
that the vendor has violated WIC rules or regulations, the vendor may be required to develop and
submit a corrective action plan, the vendor agreement may be terminated and/or the vendor may
be disqualified from participation in the WIC program for a period of time no more than the
maximum period of time allowed under federal regulations at 7 CFR part 246. To obtain
reauthorization, vendors who are disqualified or whose vendor agreement has been terminated
shall reapply and meet all current requirements for authorization.

M. Vendor Notification. The state agency shall notify a vendor in writing when an
investigation reveals an initial incidence of a violation for which a pattern of incidences must be
established in order to impose a sanction, before another such incidence is documented, unless



the state agency determines, in its discretion, on a case-by-case basis, that notifying the vendor
would compromise an investigation. Notification shall not be provided for a pattern of claiming
reimbursement for the sale of an amount of a specific supplemental food item that exceeds
documented inventory.

N.  Effect on Other Stores under Same Ownership. If an individual, partnership, corporation,
limited liability company, or other business structure is convicted of a criminal offense involving
WIC, SNAP, or any other program funded and administered by the Food and Nutrition Service
of the U.S. Department of Agriculture, all grocery stores wholly or partially owned or managed
by the convicted individual, partnership, corporation, limited liability company, other business
structure, or by a partner of a convicted partnership or an officer, of a convicted corporation or a
convicted limited liability company, shall be terminated from vendor authorization and shall be
ineligible for future vendor authorization for the maximum period of time allowed by federal law
and regulations. This termination and period of ineligibility shall occur whether or not the
grocery store was the location at which the crime occurred, and regardless of whether or not a
penalty was imposed upon the convicted party by the court of competent jurisdiction.

O. Legal Remedies Not Precluded by Sanction. The state agency sanctions for vendor
violations or program abuse shall not be construed as excluding or replacing any criminal or civil
sanctions or other remedies that may be applicable under any federal or state statute or local
ordinance. A vendor who commits fraud or abuse of the program is liable to prosecution under
applicable federal, state or local laws. Those vendors who have willfully misapplied, stolen or
fraudulently obtained program funds shall be subject to a fine of not more than $25,000 or
imprisonment for not more than 5 years or both, if the value of the funds is $100 or more. If the
value of the funds is less than $100, such vendors shall be subject to a fine of not more than
$1,000 or imprisonment for not more than 1 year, or both.

P.  Prosecution Referral. The state agency shall, where appropriate, refer vendors who abuse
the program to federal, state and/or local authorities for prosecution.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

§4511. Administrative Review of State Agency Adverse Actions

A. Adverse actions taken by the Louisiana WIC program that affect vendors or vendor
applicants may be subject to administrative review, if appealed.

B. The Louisiana WIC program shall provide written notification of the adverse action, the
procedures to follow to request an administrative review, and the cause(s) for and the effective
date of the action. If the vendor is disqualified due in whole or in part to violations of Subsection
A of Section 4509 of this Subpart, such notification shall include the following statement: “This
disqualification from WIC may result in disqualification as a retailer in SNAP. Such



disqualification is not subject to administrative or judicial review under SNAP.” If the WIC
authorized vendor or applicant vendor wishes to appeal the decision, the vendor or applicant
vendor shall submit a request for appeal stating the reason for the appeal. The request shall be
submitted in writing and mailed to the Louisiana WIC program within 15 calendar days after the
receipt of the state agency’s written notification of the adverse action. Within the notice of
adverse action, the Louisiana WIC program shall include an appropriate return mailing address,
along with a staff member’s contact name, so that an aggrieved party may properly submit a
request for appeal.

C. The adverse action shall be imposed on the effective date noted in the written notification
and shall remain in place during the administrative review unless the Louisiana WIC program
determines, at its sole discretion, that the adverse action would result in inadequate participant
access to supplemental foods.

D. Adverse actions subject to administrative review include the following:

1. denial of authorization based on the application of the vendor selection criteria for
minimum variety and quantity of approved foods;
2. denial of authorization based on a determination that the vendor is attempting to
circumvent a sanction;
3. termination of an agreement for cause;
4. disqualification, except as a result of a disqualification from SNAP;
5. imposition of a fine or a civil money penalty in lieu of disqualification;
6. denial of authorization based on the vendor selection criteria for business integrity;
7. denial of authorization based on the selection criteria for a current SNAP
disqualification or civil money penalty for hardship;
8. denial of authorization based on the application of the vendor selection criteria for
competitive price;
9. the application of the state agency’s vendor peer group criteria and the criteria used to
identify vendors that are above-50-percent vendors or comparable to above-50-percent vendors;
10. denial of authorization based on a state agency-established vendor selection
criterion if the basis of the denial is a WIC vendor sanction or a SNAP withdrawal of
authorization or disqualification;
11. denial of authorization based on the state agency’s limiting criteria, if any;
12. denial of authorization because a vendor submitted its application outside the
time frames during which applications are being accepted and processed, as established by the
state agency;
13. termination of an agreement because of a change in ownership or location or cessation of
operations.
14. acivil money penalty imposed in lieu of disqualification based on a SNAP
disqualification; and
15. denial of an application based on a determination of whether an applicant vendor is
currently authorized by SNAP.

E. A WIC authorized vendor or vendor applicant who files a proper appeal request for those
actions subject to administrative review shall be provided:



1.  adequate advance notice of the time and place of the administrative review to provide
all parties involved sufficient time to prepare for the review and at least one opportunity to
reschedule the administrative review date upon specific request;

2. the opportunity to examine, prior to the review, the evidence upon which the Louisiana
WIC program’s action is based,

3. the opportunity to be represented by counsel;

4. the opportunity to cross-examine adverse witnesses (when necessary to protect the
identity of witnesses, they may be cross-examined behind a protective screen or other device);

5. the opportunity to present its case;

6. an impartial decision-maker, whose determination is based solely on whether the
Louisiana WIC program has correctly applied federal and state statutes, regulations, policies, and
procedures governing the program, according to the evidence presented at the review; and

7. written notification of the review decision, including the basis for the decision, within 90
days from the date of receipt of a vendor’s request for an administrative review; however, this
time frame is only an administrative goal for the Louisiana WIC program and, should a decision
of the appeal review not be made within the specified time frame, such delay shall not provide a
basis to overturn the adverse action.

F.  Actions not subject to administrative review include:

1. the validity or appropriateness of the Louisiana vendor limiting criteria, if any;

2. the validity or appropriateness of Louisiana’s vendor selection criteria for the minimum
variety and quantity of supplemental foods, business integrity, current SNAP disqualification, or
civil money penalty for hardship;

3. the validity or appropriateness of the Louisiana selection criteria for a competitive price
including, but not limited to, vendor peer group criteria and the criteria used to identify vendors
that are above-50-percent vendors or comparable to above-50-percent vendors;

4. the validity or appropriateness of the state agency’s participant access criteria and the
state agency’s participant access determinations;

5. the state agency’s determination to include or exclude an infant formula manufacturer,
wholesaler, distributor, or retailer from the list of businesses from which an authorized vendor
may purchase infant formula pursuant to selection criteria;

6. the validity or appropriateness of the state agency’s prohibition of incentive items and the
state agency’s denial of an above-50-percent vendor’s request to provide an incentive item to
customers;

7. the state agency’s determination whether to notify a vendor in writing when an
investigation reveals an initial violation for which a pattern of violations must be established in
order to impose a sanction;

8. the state agency’s determination whether a vendor had an effective policy and program in
effect to prevent trafficking and that the ownership of the vendor was not aware of, did not
approve of, and was not involved in the conduct of the violation;

9. denial of authorization if the state agency's vendor authorization is subject to the
procurement procedures applicable to the state agency;

10. the expiration of a vendor’s agreement;

11. disputes regarding food instrument or cash-value voucher payments and vendor claims
(other than the opportunity to justify or correct a vendor overcharge or other error); and

12. disqualification of a vendor as a result of disqualification from SNAP.



G. A vendor that is permitted to continue program operations while its appeal is in process
does not relieve such vendor from the responsibility of continued compliance with the terms of
any written agreement with the Louisiana WIC program. Administrative review decisions of the
Division of Administrative Law are the final action of the Louisiana WIC program. If the review
decision upholds the adverse action against the vendor, the vendor may be able to pursue judicial
review of the decision.

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

§4513. Availability of Documents

A. The vendor application, the vendor agreement, and the WIC vendor guide shall be provided
for review to any interested party by submission of an e-mail request to LAWICVendor(@la.gov .

AUTHORITY NOTE: Promulgated in accordance with R.S. 46:972.

HISTORICAL NOTE: Promulgated by the Department of Health and Human Resources, Office
of Preventive and Public Health Services, LR 13:246 (April 1987), amended by the Department
of Health, Office of Public Health, LR 42:

Request for Comments
Interested persons may submit written comments to Bruce Boyea, Director, Bureau of Nutrition
Services, Office of Public Health, 1450 Poydras Street, Suite 1906, New Orleans, LA 70112, or
faxed to (504) 568-8232. He is responsible for responding to inquiries regarding this Emergency
Rule.

Signed on the-_—")/f? day of September, 2016, by:
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Rebekah E. Gee, MD, MPH, Secretary, LDH



